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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9278 


District of Columbia, petitioner, 


Kathryn Morris, respondent. 

BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

y 

This is a proceeding to review a decision of the BoaH of 
Tax Appeals for the District of Columbia holding that assess¬ 
ments of tangible personal property taxes made against j;he 
respondent for the fiscal years ended June 30, 1942, 1943, 1^44 
and 1945 were authorized by law but were invalid because 
they did not have proper bases. 

The assessments involved were made on November 24, 1044, 
and on December 12, 1944 the Assessor of the District! of 
Columbia sent written notices thereof to the respondent, ^he 
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taxes assessed were paid under protest in writing on January- 
29, 1945. On January 30, 1945 respondent filed a petition 
(App. 1) with the Board of Tax Appeals for the District of 
Columbia seeking cancellation of said assessments. The deci¬ 
sion of said Board was filed on January 3, 1946. The peti¬ 
tioner (District of Columbia) filed a motion on January 14, 
1946 to amend the findings of fact, etc. (App. 8) which was 
overruled by said Board by its order filed March 6, 1946. The 
petition for review by this Court was filed March 25, 1946. 
The jurisdiction of this Court is invoked under the provisions 
of Sections 3 and 4, Title IX, of the District of Columbia 
Revenue Act of 1937, as added by the Act of May 16, 1938, 
c. 223 (52 Stat. 356, 372; Sec. 47-2403 and 47-2404, D. C. Code, 
1940 edition), as amended. 

i 

STATEMENT OF THE CASE 

The respondent is an individual who was engaged in the 
rooming and boarding house business at 2027 Massachusetts 
Avenue, N. W., in the District of Columbia during the fiscal 
years which began on July 1, 1941, 1942, 1943 and 1944 (App. 

4). The aforesaid premises contained the usual furniture and 
equipment of a rooming and boarding house which the re¬ 
spondent had acquired by purchase in 1940 and 1941 at a cost 
of $8,500 including what was termed the “good-will” of the i 
business (App. 4, 6, 10, 11). This case involves personal prop¬ 
erty taxes assessed against the respondent on the personal i 
property owned by her and located in the above mentioned 
premises. 

On April 9, 1942 the respondent filed with the Assessor of 
the District of Columbia her personal property tax return for 
the fiscal year beginning July 1, 1941, which the law 1 directed i 
should have been filed in July of 1941, and stated therein the ! 
amount of $3,000 as the value of the furnishings and equip¬ 
ment of her rooming and boarding house (App. 4, 5, 23). This 

1D. C. Code. 1940 cd., Sec. 47-1206, infta. 
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was the same personal property to which reference is made in 
the preceding paragraph (App. 19). The respondent filed l^er 
income tax return with the Assessor of the District for t|he 
calendar year 1941 wherein she reported, in depreciation sched¬ 
ules thereof, “rooming house furniture” as having been ac¬ 
quired at a cost of $8,500 and claimed a deduction of $5^0 
thereon for depreciation for that year. No statement w ; ^s 
made in said depreciation schedule that any part of the cc|st 
of the property was “good-will” (App. 29). 

Respondent did not file a personal property tax return wi|th 
the Assessor for the fiscal year beginning July 1, 1942 (Apjp. 
4,20). | 

The respondent filed her personal property tax returns wijth 
the Assessor for the fiscal years beginning July 1, 1943 ai^d 
1944 during July of said years (App. 4). Those returns called 
for information as to insurance carried by respondent on July 
1 of said years on the tangible personal property reported 
therein (App. 24, 26). The respondent did not furnish sujjh 
information, although she had insured the aforesaid property 
in the amount of $6,000 against all direct loss and damage by 
fire, etc., for the period from December 16, 1941 to December 
16,1944 (App. 18; Tr. 36). Schedule C of the aforesaid returns 
also called for information as to the date respondent’s personal 
property was acquired, its cost or other basis of acquisition, 
the rate of depreciation used and other data (App. 25, 27j). 
Instead of filling in all the blank spaces of Schedule C, re¬ 
spondent made the entry “No book records kept” in most 0f 
such spaces and listed “Rooming House furniture” therein ^s 
having an estimated book value of $2,000 on July 1, 1943 aijd 
$1,700 on July 1, 1944 (App. 25, 27). Said estimated bocjk 
values were listed on the face of respondent’s returns as tlfe 
full and true values of her personal property subject to taxa¬ 
tion for those years (App. 24, 26). Schedule B of the aforesaid 
returns further called for information as to the supplies owned 
by respondent on the respective tax days, but no informatioin 
thereof was furnished (App. 24, 25, 27). The respondent filed 
her income tax returns with the Assessor for the calendar yeaj-s 
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1942 and 1943 wherein she reported, in depreciation schedules 
thereof, ‘‘rooming house furniture” as having been acquired 
at a cost of $8,500 and claimed deductions of $550 each year 
thereon for depreciation of the property, as she had done for 
the calendar year 1941. As was the case for the calendar year 

1941, the respondent made no statement in the aforesaid de¬ 
preciation schedules of her income tax returns that any part of 
the cost of the property was “good-will” (App. 29, 30). Also, 
as in the year 1941, the personal property reported in respon¬ 
dent’s personal property tax returns for the fiscal years begin¬ 
ning July 1, 1943 and 1944 was the same property reported in 
the depreciation schedules of her income tax returns for the 
calendar years 1942 and 1943 (App. 6, 7, 16). 2 

The Assessor made assessments against the respondent for 
the fiscal years ended June 30,1942,1944 and 1945 based upon 
the information and values stated in respondent’s personal 
property tax returns, and the respondent paid the taxes so 
assessed (App. 5). Thereafter, in November, 1944, the Asses¬ 
sor, having learned of the aforesaid discrepancies, reassessed 
respondent’s personal property for the fiscal years ended June 
30, 1942, 1944 and 1945 and made an initial assessment of said 
property for the tax year 1943 (fiscal year ending June 30, 
1943) for which no return had been filed by respondent (App. 
5, 23, 26, 28). All of the assessments made in November, 1944 
were based upon the income tax returns filed by respondent 
(App. 2, 6, 7, 15) and, in addition to the aforesaid furniture, 
included supplies, china, glassware, silverware and linen. The 
furniture was assessed at a value of $8,500 for the tax year 

1942. and for the later years involved such value was reduced 
$550 each year (App. 23, 26, 28). The remaining property was 
assessed at a value of $750 each year (App. 23, 26, 28). The 
respondent paid the taxes so assessed under protest and sea¬ 
sonably appealed to the Board of Tax Appeals for the District 
of Columbia. 


-The evidence (App. 1<\ 19, 22) shows that minor replacements of the prop¬ 
erty were made: but the property was substantially the same and we there¬ 
fore do not question the Board’s findings of fact. 


The Board of Tax Appeals, after receiving evidence and 
making findings of fact, concluded as a matter of law that the 
Assessor had authority to make the additional assessments 
for the three years when respondent had filed personal prop¬ 
erty tax returns, and to make the initial assessment for the 
year for which no return had been filed, but that all said As¬ 
sessments were invalid because they did not have proper bases 
and should be canceled (App. 7). No opinion was filed by the 
Board. The petitioner (District of Columbia) seasonably fi|led 
a motion to amend the findings of fact and conclusions of 
law, to vacate the decision of the Board, and to render its 
decision in accordance with said motion on the principal 
ground that the Board’s ruling was inconsistent with a previ¬ 
ous decision of said Board upholding personal property tax 
assessments which had been based upon income tax returjns. 
That motion was overruled and the Board, on its own motion, 
made an additional finding of fact that the amount of $8,500 
entered in the aforesaid income tax returns of respondent 
represented “the lump sum paid by petitioner [respondent | on 
this appeal] for the furniture and equipment, in addition j to 
the good-will of the going rooming-house business * * *” (App. 
10 , 11 ). 


STATUTES INVOLVED 


The following statutes are involved: 

Act of June 29, 1922, c. 249 (42 Stat. 60S, 669), D. C. Code, 
1940 ed., Title 47, Sec. 501: 


“* * * for the purpose of defraying such expenses 
of the District of Columbia as Congress may from 
time to time appropriate for, there hereby is levied 
for each and every fiscal year * * *, a tax at such rate 
on the aforesaid [real and personal] property subject 
to taxation in the District * * * as will, when added 
to the other taxes and revenues of the District, pro¬ 
duce money enough to enable the District to pay 
promptly and in full all sums directed by Congress 
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to be paid by the District, and for which appropria¬ 
tion has been duly made; and that the Commissioners 
of the District of Columbia hereby are empowered 
and directed to ascertain, determine, and fix annual¬ 
ly such rate of taxation as will, when applied as afore¬ 
said, produce the money needed to defray the share 
of the expenses of the District during the year for 
which the rate is fixed; and that the Commissioners 
of the District shall, in accordance with existing law, 
cause all such taxes and revenues to be promptly 
collected and, when collected, to be daily deposited 
in the Treasury to the credit of the District for the 
purposes herein set out; * * 

Act of July 3, 1926, c. 759, Sec. 4 (44 Sta,t. 832, 833), D. C. 
Code, 1940 ed., Title 47, Sec. 1202: 

“That hereafter all real estate and personal prop¬ 
erty in the District of Columbia subject to taxation 
shall be listed and assessed at not less than the full 
and true value thereof in lawful money.” 

Act of July 1,1902, c. 1352, Sec. 6, par. 1 (32 Stat. 590, 617), 
D. C. Code, 1940 ed., Title 47, Sec. 1203: 

* * That hereafter the assessor of the District 
of Columbia, or his successor in office, shall annually 
cause to be prepared a printed blank schedule of all 
tangible personal property and all general merchan¬ 
dise or stock in trade, owned or held in trust or other¬ 
wise, subject to taxation # * * and of the classes of 
corporations and companies to be assessed, together 
with the rate of tax prescribed, to which shall be ap¬ 
pended an affidavit in blank, setting forth that the 
foregoing presents a full and true statement of all 
such personal property, taxable capital, or other basis 
of assessment, or either, as the case may be. When 
said schedule is ready for delivery, notice thereof shall 
be given by the assessor by advertisement for three 
successive secular days in one or more of the daily 
newspapers published in said District, and a copy of 
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said schedule shall be delivered to any citizen apply¬ 
ing therefor at the office of the assessor. Every per¬ 
son, * * * in said District liable to taxation here¬ 
under # * * shall, within thirty days after the last 
publication of said advertisement, as aforesaid, fill 
out the proper blanks in said schedule with a full 
and true statement, as in this section hereinbefore 
required, and make and sign an affidavit to the truth 
thereof, as aforesaid, before the assessor or one of the 
other members of the said board of personal-tax ap¬ 
praisers, * * * or before any person authorized by 
law to administer oaths; and the address in the Dis¬ 
trict of Columbia of the person, * * * making affi¬ 
davit shall in each case be given below his, * * * sig¬ 
nature, and thereupon said board of personal-tax 
appraisers, or any one of the members thereof, shall 
assess said property at its fair cash value, and enter 
the same in the columns upon said blanks provided 
for that purpose, and the amount thus ascertained 
shall be entered upon the books for taxation for * * * 
each fiscal year * * *; Provided, That if any person, 

* # * shall fail to make and deliver to the assessor or 
one of the said appraisers, within thirty days after 
the date of the last advertisement of the notice 
hereinbefore required, the schedule of his or its said 
personal property owned, held in trust, or otherwise, 
as provided for in this section, then the said board of 
personal-tax appraisers hereinbefore provided for 
shall without delay, from the best information they 
can procure, make an assessment against such person, 

* * * to which they shall add twenty per centum 
thereof: Provided further, That if the said board of 
personal-tax appraisers be not satisfied as to the cor¬ 
rectness of the return of personal property made by 
any. person, * * * said board may reject said return, 
and said board, or any one of the members thereof, 
may, from the best information he or they can pro¬ 
cure, or by making such an examination of the per¬ 
sonal property as may be practicable, assess the same 

in such amount as may to him or them seem just; 

* * # » 
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Sec. 6 of the Act of July 3, 1926, c. 759 (44 Stat. 832, 833), 
as amended by Sec. 6 of the Act of February 18, 1929, c. 259 
(45 Stat. 1226,1227), D. C. Code, 1940 ed., Title 47, Sec. 1206: 

“That beginning July 1,1930, returns of all personal 
property other than automobiles shall be made in the 
month of July in the fiscal year in which the assess¬ 
ment is levied and the value of such property shall 
be made as of the first day of that month except 
that merchants shall continue to return their aver¬ 
age stock in trade as provided in said Act of 1902: 

* * * » 


Sec. 8, Title I of the District of Columbia Revenue Act of 
1937 (50 Stat. 673, 675), as amended by Sec. 1(b) of the Act 
of May 16, 1938, c. 223 (52 Stat. 356, 357), D. C. Code, 1940 
ed., Title 47, Sec. 1408: 

“Taxes on property reported in any return filed 
by a taxpayer shall be assessed within two years after 
the filing of such return;'* * *. In the case of a false 
or incorrect return, whether in good faith or other¬ 
wise, or of a failure to file a return within the time 
prescribed by law or of a failure to include taxable 
property or assets belonging to the taxpayer in any 
return filed by such taxpayer, whether in good faith 

or otherwise, the tax may be assessed at any time, 

* * * » 


Sec. 3, Title IX of the District of Columbia Revenue Act 
of 1937 (50 Stat. 673), as added by Sec. 8 of the Act of May 
16, 1938, c. 223 (52 Stat. 356, 371), and as amended by Sec. 
5(b), Title IV of the Act of July 26, 1939, c. 367 (53 Stat. 
1085, 1108), D. C. Code, 1940 ed., Title 47, Sec. 2403: 


“Any person aggrieved by any assessment by the 
District against him of any personal-property, * * * 
tax or taxes, or penalties thereon, may, within ninety 
days after notice of such assessment, appeal from 
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such assessment to the board, * * # . The Board shall 
hear and determine all questions arising on said ap¬ 
peal and shall make separate findings of fact and con¬ 
clusions of law, and shall render its decision thereon 
in writing. The board may affirm, cancel, reduce, or 
increase such assessment.” 

STATEMENT OF POINTS 

1. The additional assessments for the fiscal years ended 
June 30, 1942, 1944 and 1945, and the initial assessment fc)r 
the fiscal year ended June 30, 1943, had proper bases and wei^e 
not invalid. 

2. The additional assessments for the fiscal years ended 
June 30, 1942, 1944 and 1945, and the initial assessment for 
the fiscal year ended June 30, 1943 should not have been can¬ 
celled by the Board of Tax Appeals. 

3. The motion filed on behalf of the District of Columbia 
to amend findings of fact and conclusions of law, to vacate the 
decision, and to render a decision in accordance with said mo¬ 
tion should have been granted by the Board of Tax Appeal^. 

SUMMARY OF ARGUMENT j 

The respondent did not file a personal property tax return for 
the tax year 1943, and incorrectly reported the value of her per¬ 
sonal property for the tax years 1942, 1944 and 1945 in amounts 
substantially less than the full and true value thereat The ap- 
plicable information called for by the personal property tax 
returns for the tax years 1944 and 1945 was not furnished, al¬ 
though the required information was known to respondent since 
she furnished most of it in her 1941, 1942 and 1943 District in¬ 
come tax returns for the purpose of obtaining a deduction of 
income taxes. The original assessment for the year 1943, for 
which no return had been filed by respondent, and the additional 
assessments for the years 1942, 1944 and 1945 were based upon 
information furnished in the aforesaid income tax returns. Such 
basis of assessment was proper not only under the provisions of 
the applicable statutes but also because it was in accord with a 
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prior ruling of the Board of Tax Appeals holding that a taxpayer 
is estopped to deny, for personal property tax purposes, the valua¬ 
tions set up by the same taxpayer in District income tax returns ' 
for the purpose of obtaining a deduction of income taxes for de- I 
predation of property. The assessments involved were therefore 
valid and should not have been canceled by the Board of Tax 
Appeals. 

In cases where no return is filed by a taxpayer, or where the ! 
returns filed with the Assessor are false or incorrect, the tax- 
imposing statutes authorize the Assessors to make assessments 1 
from the best information they can procure. There is no statu¬ 
tory requirement that the Assessors must physically view, inspect 
or examine the property assessed as a condition precedent to a i 
valid assessment. The Assessors are dothed with broad discre- 1 
tion in such cases. The assessments involved were made from the ! 
best information, Le^ information furnished by respondent in her 
income tax returns, and are therefore valid. 

The Assessor had a right to rely upon a prior decision of the 
Board of Tax Appeals in making the assessments involved. When 
the inconsistencies between the Board’s prior decisions and the 
decision in the present proceeding were brought to the attention 
of said Board by motion, such inconsistencies should have been 
eliminated by appropriate amendment of the findings of fact, 
conclusions of law and decision. 1 

ARGUMENT i 

I 

The assessments were made on proper bases and are not invalid 

The question to be determined on this appeal is: Were the . 
assessments involved made upon proper bases? 

In answering this question it is necessary to consider the 
personal property tax laws of the District and two prior deci¬ 
sions of the Board of Tax Appeals. The tax laws of the Dis¬ 
trict impose an annual tax on the owner of personal property 



subject to taxation 3 and provide that all such property spall 
be listed and assessed at its full and true value. 4 The Assessor 
is required to annually have prepared a printed blank sched¬ 
ule, with the rate of tax prescribed, and to deliver a copy of 
the schedule to any citizen applying therefor. Every person, 
association, corporation, firm or company in the District liable 
to taxation is required by said laws to fill out the proper blanks 
in the schedule, hereinafter called return, with a full and tl*ue 

I 

statement, make affidavit to the truth thereof, and file the 
same with the Assessor in the month of July. Thereupon, jihe 
Board of personal-tax appraisers, or any one of the members 
thereof, is required to assess the property reported.' The laws 
also provide that if any person fails to make and file a return 
within the time allowed the board of personal-tax appraisjers 
shall make an assessment “from the best information they <|an 
procure”; and, further, that if the board is not satisfied as| to 
the correctness of the return said board may assess the property 
“from the best information” procurable or “by making such 
examim tion of the personal property as may be practicabl^”. 3 
It is further provided that taxes on property reported in alny 
return shall be assessed within two years after such returq is 
filed; and that in the case of a false or incorrect return, or! of 
failure to file a return, or of failure to file a return within tjhe 
time prescribed, or of failure to include taxable property in 
any return, the tax may be assessed at any time. 0 

The respondent’s personal property, having been located! in 
the District during the respective tax years and not being 
exempt, was subject to taxation. The Board of Tax Appels 
held that the assessments for all years were authorized be¬ 
cause: (1) the 1942 return was not filed within the time pre¬ 
scribed by law; (2) no return was filed by the respondent for 
the year 1943; and (3) the assessments for the years 1944 afid 
1945 were made within two years after the returns for thc^se 


3 D. C. Code. 1940 ed., Sec. 47-501, supra. 

4 Id., Sec. 47-1202, supra. 

•> Id.. Secs. 47-1203 and 47-1206, supra. 
c Id., Sec. 47-1408, supra. 
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years were filed. The Board further held, however, that all of 
the assessments were invalid because they did not have proper 
bases; and it is with this ruling that the petitioner respectfully 
disagrees. The Board’s finding of fact, conclusions of law and 
decision are not in harmony with two of its prior decisions. 
Petitioner’s motion to amend the findings of 'fact, conclusions 
of law, etc. (App. 8), which the Board overruled, was founded 
upon the inconsistencies existing in the three decisions. 

The first case in point is B. Rich's Sons Co., Inc. v. District 
of Columbia? D.C.B.T.A. Dkt. No. 499, decided in February, 
1942. That case involved personal property taxes assessed 
against the taxpayer based upon the returns filed for the fiscal 
years ended June 30, 1940 and 1941 which were subsequently 
increased based upon higher values of the property having 
been used for the purpose of claiming deductions for deprecia¬ 
tion in computing the taxpayer’s District income tax. In up¬ 
holding the personal property reassessments, the Board said: 

“Briefly stated, the sole question before the Board 
is whether or not the petitioner may set up one valu¬ 
ation of its personal property for determining *a de¬ 
duction for depreciation for income taxation by the 
District of Columbia, and another and smaller valu¬ 
ation for the purposes of ad valorem taxation by the 
District. 

“The additional taxes here assessed are based with 
proper adjustment, upon the valuation set up by the 
petitioner in determining a deduction for depreciation 
in the computation of its net income for income taxa¬ 
tion by the District. Obviously, the greater the value, 
the greater the deduction for depreciation, and the 
less income tax to be paid. Shall the petitioner now 
be permitted to show, when assailing an ad valorem 
tax based on the same valuation, that such valuation 
is excessive. The Board thinks not, and for that rea¬ 
son has stricken out and refused to consider the ex¬ 
pert testimony tending to show that valuation set 


"The case is reported in Prentice-Hall State and Local Tax Sendee (D. C.). 
par. 34,021, page 34,047. 



up by the petitioner for income tax purposes is in 
fact excessive. * * * 

“* * * This is an appropriate instance for the appli¬ 
cation of the doctrine of estoppel. Casey v. Galli, 94 
U. S. 673; Daniels v. Tearney, 102 U. S. 415; Magee 
v. United States, 282 U. S. 432.” 


The taxes assessed on respondent’s rooming house furniture 
were based, with proper adjustment, upon the valuation s^t 
up by respondent in determining a deduction for depreciation 
in the computation of her District income tax. In this respecjt, 
the Board’s decision in the present proceeding is clearly in coh- 
flict with its decision in the B. Rich's Sons case, for it is obvi- 

CL \ 

ous that the Board’s decision in the instant case was predicted 
upon the last sentence of Finding 8, which reads: 

“The same property was in the premises at the 
time assessments were made in November, 1944 but 
the 1944 assessments were not based on any view, in¬ 
spection or examination thereof, but solely on the in¬ 
formation contained in petitioner’s income-tax re¬ 
turns for the years 1941, 1942 and 1943.” 


It may be that the Board made the aforesaid finding as a re¬ 
sult of general allegations contained in paragraph 6 of the 
respondent’s amended petition, which was filed after hearing 
of the case, particularly the following: 

“The assessments were made on valuations in ex- j 
cess of the fair cash value of the personal property 
without viewing or examining or appraising the same 
although the assessing authorities had ample oppor¬ 
tunity to view, examine and appraise the taxpayer’s 
personal property. 

“The assessments were made on other than per¬ 
sonal property of the taxpayer’s, namely the good 
will of the taxpayer’s business was included in the 
valuation of personal property.” 

. 

In any event, the decision in the present case is inconsistent 
with the Board’s decision in the B. Rich's Son's case. The re- 
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spondent, for the purpose of obtaining a deduction in comput¬ 
ing her District income taxes, treated the total cost of her 
rooming house business ($8,500) as representing “Rooming 
house furniture” and claimed deductions each year for depre¬ 
ciation on that basis. It is reasonable to assume that had the 
respondent shown in the depreciation schedules of her District 
income tax returns that the amount of $8,500 included not 
only the cost of rooming house furniture but “good will” as 
well, the District income tax Administrator would have deter¬ 
mined what part of said amount was the “cost” of furniture 
and reduced the amount of the deduction claimed accordingly. 
It seems to be well settled that although “good will,” if it 
exists, may be capitalized and its loss deducted, under certain 
circumstances, for income tax purposes, it is not subject to 
depreciation. Red Wing Malting Co. v. Willcuts, (CCA 8th) 
15 F. 2d 626, 632, 49 A.L.R. 459, cert. den. 273 U. S. 763; 
Dodge Brothers v. United States, (CCA 4th) 118 F. 2d 95,100. 
See also National Industrial Alcohol Co. v. Commissioner, 59 
App. D. C. 234, 38 F. 2d 718, affirmed 282 U. S. 646; Clarke v. 
Haberle Crystal Springs Brewing Co., 280 U. S. 384; 27 Am. 
Jur., Income Taxes, Sec. 120, p. 375; Anno, in 120 A.L.R. 457. 
The respondent treated the full amount of $8,500 as the cost 
of her rooming house furniture for income tax purposes; and 
there is nothing in the record to show that the Assessor of the 
District was at any time informed or had reason to believe 
that any part of said sum represented good will. Under these 
circumstances, the doctrine of estoppel applies. As was said 
in Casey v. Galli, 94 U. S. 673, 680, 24 L. ed. 168, 170, cited by 
the Board in the B. Rich’s Sons case: 

“* * * Parties must take the consequences of the 
position they assume. They are estopped to deny the 
reality of the state of things which they have made 
appear to exist, and upon which others have been led 
to rely. Sound ethics require that the apparent, in 
its effects and consequences, should be as if it were 
real, and the. law properly so regards it. * * *” 
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It appears to be immaterial, however, whether the doctriije 
applied is that of estoppel or of some other analogous prin¬ 
ciple. It was stated by the United States Supreme Court iln 
Stearns Co. v. United States, 291 U. S. 54, 61: 

* * The label counts for little. Enough for 
present purposes that the disability has its roots in 
a principle more nearly ultimate than either waiver 
or estoppel, the principle that no one shall be per¬ 
mitted to found any claim upon his own inequity or 
take advantage of his own wrong. Imperator Realty 
Co. v. Tull, supra. A suit may not be built on an 
omission induced by him who sues. * * *” 

See also Becker v. Bemis (CCA Sth), 104 F. 2d S71, S75, cerit. 
den. 308 U. S. 613; Askin & Marine Co. v. Commissioner (CCiA 
2d), 66 I'. 2d 776, 778. 

The second case which is important to the determination Of 
this appeal is Wesley v. District of Columbia , s which was de¬ 
cided by the Board of Tax Appeals, D. C. on February 5, 194i5. 
That case involved personal property tax reassessments for 
several years made against the owner of the property who use d 
it in his operation of rooming and boarding houses in the Dis¬ 
trict. The taxpayer filed returns for the years involved and 
therein stated the value of the property in amounts substan¬ 
tially less than those found by the Board of Tax Appeals io 
be the full and true value of such property. Assessment 
were regularly made each year based upon the returns filed, 
and the taxpayer paid the taxes so assessed. Thereafter, iln 
November, 1943, the Assessor increased the valuations showii 
on the returns and made additional assessments for each if 
the years. The taxpayer appealed to the Board of Tax Ap¬ 
peals on the grounds, inter alia, that the reassessments were 
illegal and the Assessor’s valuations were excessive. Ihc 
Board held, as to five of the tax years (1938 to 1942, inclusive!) 

s Only the opinion of the Board is reported in 73 Wash. Law Rep. 93; how¬ 
ever. the findings of fact, conclusions of law. and opinion, are fully reported 
in The Corporation Tax Service (D. C.), par. 25-020, page 2510, published 
by Commerce Clearing House, Inc. 
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that the additional assessments were invalid because: (1) the 
taxpayer had furnished all the information required by the 
returns; (2) it was the function of the Assessor to place values 
on the property; (3) the valuations reported by the taxpayer 
in his returns represented only his estimates; and (4) the val¬ 
uations placed on the property by the Assessor or the Board 
of Tax Appeals did not render the returns false or incorrect 
or amount to a failure to include taxable property of the tax¬ 
payer within the meaning of the tax imposing statutes. The 
Board further held that the assessments for the remaining two 
years (1943 and 1944) were valid but reduced the assessments 
for said years in accordance with the property values found 
by the Board. As to the year 1943, the Board stated the fol¬ 
lowing: 


“Petitioner stated in the depreciation schedule in¬ 
cluded in the return for the fiscal year ended June 30, 
1943, that his kitchen and dining room equipment 
and bedroom furniture had been bought at different 
times since 1935, that the cost or other basis was 
about $15,000, that he used a ten-year basis for dur¬ 
able items, 2 years for draperies and 5 years for rugs, 
and that the book value on July 1, 1942 was $5,000. 
He did not furnish the other information called for 
in the schedule. * * * 

“The return for the fiscal year ended June 30, 1943 
was false and incorrect, in that it did not truly state 
the cost of petitioner’s furnishings and equipment, 
and did not furnish all of the information called for 
by the form.” 9 

* * * * 


“The form furnished by the Assessor for the fiscal 
year ended June 30, 1943 called for certain informa¬ 
tion in regard to petitioner’s property, namely date 
of acquisition, cost or other basis, assets fully depre¬ 
ciated still in use, depreciation claimed in prior years, 
rate used and book value July 1, 1942. Petitioner’s 


0 Findings of fact, reported in D.C.C.T., par. 25-020, p. 2511. 
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return for this period was false and incorrect, in that 
he did not truly state the cost of his furnishings and 
equipment, and did not furnish all of the information 
called for by the form. Additional assessment for this 
period was therefore authorized by law, subject to 
review by this Board with respect to petitioner’s 
claim of excessive valuation.” 10 


The Board further held in the Wesley case that the heading 
“Furnishings and equipment of hotels, boarding houses ai^d 
lodging houses” in the taxpayer’s returns was sufficiently bro^id 
to include supplies. In this respect it is important to note thjat 
the assessments involved in the present appeal were made jin 
November, 1944, prior to decision of the }Vesley case on Feb¬ 
ruary 5, 1945. 

In petitioner’s motion to amend the findings of fact, con¬ 
clusions of law, etc. (App. 8, 9), the Board was requested jto 
find as a fact that the term “Furnishings and equipment of 
hotels, boarding houses and lodging houses” as used in the 
returns filed by the respondent was broad enough to include 
supplies, china, glassware, silverware and linens. This request 
was based upon counsel’s understanding of the Wesley decision 
at that time. However, in fairness to the Board and to this 
Honorable Court we must state, after a more thorough con¬ 
sideration of the Wesley decision, that we believe the motion 
in this respect went too far in favor of the respondent. After 
a very careful reading of the Board’s findings of fact, conclu¬ 
sions of law and opinion in that case, it'appears that the Boafd 
was referring to the returns for the years 1938 to 1940, inclu¬ 
sive, and that with respect to the years 1941 and 1942 the 
Board likewise held that the term furnishings and equipment 
of hotels, etc., was broad enough to include the supplies for 
those years. Such ruling by the Board did not apply, however, 
to the returns for the years 1943 and 1944. In this respeclt, 
the motion was too broad and should have been confined to 
the respondent’s return for the fiscal year ending June 30, 194k 

10 Opinion, reported in 73 Wash. Law Rep. 95 and D.C.C.T., par. 25-020, jp. 

2514. 
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What the Board said in the Wesley case, supra, as to the 
taxpayer’s 1943 return is particularly applicable to the returns 
of respondent in the present appeal for the tax years beginning 
July 1, 1943 and 1944. Those returns called for information as 
to the amount of insurance carried by the respondent on July 
1 of each year on the tangible personal property reported 
therein. This information was not furnished, although the 
respondent carried insurance on the property involved on the 
respective tax days in the amount of $6,000 to reimburse her 
for all direct loss and damage by fire, etc., thereon. The in¬ 
formation called for in Schedule B as to supplies was not fur¬ 
nished. Neither was the cost or other basis and certain other 
material information furnished in Schedule C of respondent’s 
returns for the aforesaid tax years. Respondent inserted in the 
columns where such information should have been furnished 
the statement “No book records kept”, although she kept rec¬ 
ords and the information required was clearly within her 
knowledge (App. 20, 21, 22). Effort was made on re-direct 
examination of the respondent to show that no “book record” 
was kept according to the divisions in Schedule C of the afore¬ 
said returns; but it is clear from cross-examination and exam¬ 
ination by the Board on this point that respondent did keep 
records and she possessed the information. The information 
as to the amount of insurance carried on the personal property 
of respondent for the aforesaid tax years, as to her supplies, 
and also as to cost or other basis of acquiring the property, and 
other information, called for in Schedule C of said returns was 
material information required by the Assessor, and respon¬ 
dent’s deliberate failure to furnish such information clearly 
constituted her returns false and incorrect in each case. 

II 

The Assessors are not required to view, inspect or examine per¬ 
sonal property as a prerequisite to a valid assessment 

As hereinbefore pointed out, the decision of the Board of 
Tax Appeals rests entirely upon its conclusion of law that the 
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assessments involved were invalid because they did not have 
proper bases, and the Board’s conclusion was predicated upoiji 
the last sentence of Finding No. 8 which states that the assessf 
ments were based upon respondent’s income tax returns and 
not upon any view, inspection or examination of the property. 
Apparently it was the Board’s understanding of the law thaf 
the Assessor was required by statute to make a physical in} 
spection or examination of the respondent’s property as a con} 
dition precedent to the validity of the assessments. Suet} 
theory is not only inconsistent with the Board’s ruling in th<p 
B. Rich's Sons case, supra, but is not in accordance with th}? 
law. If the Assessor had proceeded upon an erroneous prin[ 
ciple or departed from the method prescribed by the statute 
for assessing the property involved, the assessments probabty 
would be invalid. See Chicago, Burlington & Quincy Ry. Co. 
v. Babcock, 204 U. S. 585, and Louisville & Nashville R.R. Co. 
v. Greene, 244 U. S. 522, 536. The Assessor, however, clearly 
followed the law and the decisions thereunder and was in no 
wise remiss in making the assessments involved. 

The first proviso of the assessment statute, 11 pertaining to 
the making of assessments in cases where a return is not filed 
within the time prescribed, provides that the assessment shal} 
be made “from the best information” the Assessors can prof 
cure. No mention is made in said proviso to inspection of 
property. The second proviso in said statute, relating to th<? 
making of assessments if the Assessors are not satisfied with 
the correctness of any return, provides for the assessment to 
be made “from the best information” the Assessors can pro} 
cure or “by making such examination of the personal property 
as may be practicable.” These provisions for assessment of 
personal property clearly call for the exercise of discretion oif 
the part of the Assessors and relate to the method by whicli 
the assessments should be made. The determination as td 
what is the best information procurable is left to the assessing 
authorities. These provisions of the law are plainly director^ 


ll See. 47-1203, D. C. Code, 1940 Ed., mprrr. 
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and the Assessor is not required to make a physical inspection 
of the property assessed, but he may do so in his discretion 
if such inspection is practicable. The case of Town of Hartford 
v. Champion, 54 Conn. 436, 7 A. 721, 722, is particularly in 
point in the instant appeal. In that case the defendant neg¬ 
lected to furnish the Assessors a sworn list of her taxable 
property within the time required by law and the Assessors 
thereupon made a list for her, which included the round sum 
of $25,000 to cover all taxable property not specifically men¬ 
tioned. In upholding the assessment the Court said: 

“The substance of the defendant’s reasons of ap¬ 
peal, and of the claim made by her counsel in the 
argument before us, is that the assessors had no right, 
under the statute, to put any property in the defen¬ 
dant’s list unless they had definite knowledge of spe¬ 
cific property which she owned, and had failed to 
put into her list, and that such property must have 
been actually valued by them. 

“The statute (Gen, St. p. 153 § 4) provides that, 
where any resident tax-payer fails to give in a list of 
his taxable property, ‘the assessors shall fill out a list 
for him, putting therein all property which they have 
reason to believe is owned by him liable to taxation, 
at the actual value thereof, from the best informa¬ 
tion they can obtain, and add thereto 10 per cent, 
of such valuation.’ 

“Under the statute the assessors are not limited to 
any particular source or means of information, or evi¬ 
dence of ownership or value. They are only required 
to act upon ‘the best information they can obtain.’ 
This information they may obtain by inquiring of 
those who would be likely to know, and from their 
own judgment upon the general facts of the case. It 
is sufficient if they ascertain enough to found upon 
it an honest belief that the tax-payer has taxable 
property which he keeps back from taxation. The 
object of the tax-payer is to keep his property out 
of sight, and from the knowledge of the assessors. 
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By frankly stating what he owns, he avoids all dan¬ 
ger of an unjust impression on the part of the asses¬ 
sors. If they get at the property thus concealed by 
using their best judgment in the matter, and by in¬ 
quiries that bring them to an honest belief on the 
subject, the tax-payer is, in the circumstances, in no 
position to make a reasonable complaint if they mis¬ 
judge in the matter.” 

See also Ponemah Mills v. Tovm of Lisbon, 89 Conn. 43j>, 
91 A. 919, 921; and Board of Commissioners v. Anderson 
(CCA 9th), 68 F. 341, 345. 

It is fundamental that the value of property is the basis pf 
taxation. 12 Various elements, however, affect an opinion-ps 
to the value of property. All that can be required of the assess¬ 
ing authority is that it exercise an honest judgment, based 
upon the information it possesses or is able to acquire. 13 Tlie 
assessor is not required to adopt any one factor as a test cj»f 
value. 14 In the present case the valuations were based uppn 
information furnished in the income tax returns of the re¬ 
spondent. The Assessor’s valuation of respondent’s rooming 
house furniture was taken from the depreciation schedules <j>f 
the respondent’s income tax returns. Had the respondent prop¬ 
erly filled in similar depreciation schedules in her personal 
property tax returns for the years when such schedules ap¬ 
peared in the blank returns, and had she used the same bas|s 
of depreciation as she did to compute deductions for incoipe 
tax purposes, the same result would have been reached ini¬ 
tially as to valuation of her furniture as was determined by 
the Assessor when he later made the assessments here involved. 
This, we respectfully submit, cannot be refuted, since tpe 
“estimated” book values stated in Schedule C of respondents 
personal property tax returns for the tax years 1944 and 1945 
were carried forward in identical amounts to the face of he|r 

1251 Am. Jur., Taxation (cum. ed. 1944), Sec. 696. 697, p. 64S-650 ; 3 Coolc\/, 
Taxation (4th ed. 1924), Sec. 1145. p. 2305, et seq. 

13 New York ex rel. Brooklyn City Ry. Co. v. State Board of Tax Commis¬ 
sioners, 199 U. S. 48. 52, 50 L.ed. 79, 85. 

14 Adams County v. Northern Pacific Ry. Co. (CCA 9th), 115 F.2d 76S, 778, 
780; Ozette Ry. Co. v. Grays. Harbor County, 16 Wash. 2d 459, 133 P. 2 d 983; 
3 Cooley, Taxation (4th ed. 1924), Secs. 1138, 1139, p. 2293. 
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returns for those years and stated as the “full and true value” i 
of her taxable personal property. The depreciated or “book” 1 
value of the aforesaid furniture was therefore deemed by the 1 
respondent to be the “full and true” value. Thus the Assessor 
merely adopted the respondent’s method of valuation which ' 
she had used in her income tax returns. This the Assessor had l 
a right to do under the Board’s decision in the B. Rich's Sons 
case, supra, for as this Court said in Warring v. Colpoys, 74 
App. D. C. 303,306,122 F.2d 642, 645; cert. den. 314 U. S. 678: 

“When a case is decided it is expected that people 
will make their behavior conform to the rule it lays 
. down and also to the principle expressed in so far as 
it can be determined. This is true whether the de¬ 
cision is regarded as ‘the law’, ‘the best evidence of 1 
the law’, or ‘a prediction of what the court will do 
next time’.” ! 

Although the Warring case was a criminal proceeding, the 
principle quoted above in that case was very recently followed 
in Oklahoma County v. Queen City Lodge, 195 Okla. 131, 155 1 
P. 2d 340, 357, where the Supreme Court of Oklahoma over¬ 
ruled its prior decisions as to the exemption of real property 
from taxation but applied its ruling prospectively rather than 
retrospectively. 

The record does not disclose what specific basis of valua¬ 
tion was used by the Assessor in determining that the respon¬ 
dent’s supplies, china, glassware, silverware and linen were 
worth the total value each year of $750. The particular in¬ 
formation in respondent’s income tax returns which was used 
by the Assessor for valuing these items cannot, therefore, be 
discussed. However, there is a presumption that assessments 
are valid, and the burden of proof is upon the taxpayer to 
establish clearly the invalidity of any assessment. Charleston 
Assn, et al v. Alderson, 324 U. S. 1S2, 191, rehearing denied 
324 U. S. 888; Sunday Lake fron Co. v. Wakefield, 247 U. S. 
350; In re Lang Body Co., 92 F. 2d 338 (CCA 6th 1937), cert, 
den. Hipp v. Boyle , 303 U. S. 637; Alfred J. Sweet v. City of 
Auburn, 134 Me. 28,180 A. 803; City of Roanoke v. Williams, 
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161 Va. 351, 170 S. E. 726; Winton Lumber Co. v. Kooteani 
County, 53 Idaho 539, 26 P. 2d 124; 51 Am. Jut., Taxation 
(cum ed. 1944), Sec. 655, p. 620; 3 Cooley, Taxation (4th ed. 
1924), Sec. 1073, pp. 2182-2184; 61 C. J. 611-613 and casts 
therein cited. The respondent failed to overcome the pre¬ 
sumption of the validity of the assessments involved. 

CONCLUSION 

In accordance with the authorities and the decisions of the 
Board of Tax Appeals in the B. Rich’s Sons and Wesley cases, 
supra, and the decisions of this Court in the Maryland <& Vir¬ 
ginia Milk Producers Assn. v. District of Columbia, 73 Apjp. 
D. C. 399, 119 F. 2d 787, cert. den. 314 U. S. 646, and Hecht 
Co. v. District of Columbia, 76 U. S. App. D. C. 142, 129 F. 2d 
353, the assessments should have been affirmed by the Boatd 
of Tax Appeals for the tax years 1943, 1944 and 1945 ai}d 
should have been reduced for the tax year 1942 to conform to 
the Board’s decision in the Wesley case, supra. If the Board’s 
decision is sustained in this appeal the result will be not only 
that the respondent has, by her negligence and failure to com¬ 
ply with the law, evaded lawful taxation of her personal prop¬ 
erty for the year when she filed no return, but also has finan¬ 
cially benefited by the filing of false and incorrect returns. 
Such result would clearly be contrary to this Court’s pro¬ 
nouncement in Maryland & Virginia Milk Producers Assn. jv. 
District of Columbia, supra, to the effect that a taxpayer “* *j * 
has no vested right in the fruits of incorrect or incomplete 
returns.” For the reasons stated, it is respectfully submitted 
that the Board’s decision should be reversed and the case re¬ 
manded for further proceedings. 

Vernon E. West, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C 

G. C. Updegraff, 

Assistant Corporation Counsel, D. C. 

Counsel for Petitioner. 
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1 Received and filed January 30 1945 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

• 

MRS. KATHRYN MORRIS, 

2027 Massachusetts Avenue, N. W., Petitioner 


DISTRICT OF COLUMBIA, Respondent. 


Docket No. 853 


PETITION 

The above named petitioner petitions for the cancellation 
of several assessments of taxes taxed against her on personal 
property and alleges as follows: 

1. The petitioner is an individual conducting a rooming 
and boarding-house business at 2027 Massachusetts Avenge, 
N. W., which is her principal place of business. 

2. The tax in controversy is a personal property tax for the 
fiscal years ending June 30, 1942, 1943, 1944, and 1945, arid 
in the amount of approximately $589.12 including penalties 
and interest to January 1945. 

3. The notice of assessment is dated December 12, 1944. arid 
the tax was paid by the petitioner under protest in writing 
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on the 29th day of January 1945 as will appear in the copy 
of the notice of assessment hereto attached as Exhibit A. 

4. The assessment of the tax set forth on the notice of as¬ 
sessment is based upon the following errors. 

The Board of personal tax appraisers have placed 
upon petitioner’s personal property an unreasonably 
high and fictitious valuation without any regard for 
the actual value of said personal property. The said 
board has made an assessment against the petitioner 
for rented furniture when she does not even rent out 
any furniture. The said board has based its action 
on petitioner’s income tax return for the various 
2 years involved in this proceeding which is not a 
true and correct basis for valuation of personal 
property used in petitioner’s business. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

In the year of 1940 petitioner purchased a rooming and 
boarding house business together with the good will thereof 
for $8,500. Approximately one half of this sum was paid for 
the good will of said business, and about a thousand dollars 
of it was paid for the lease of the former owner, although 
these items were not set up separately in the contract between 
the sellers and the petitioner herein. Consequently, the value 
of the personal property obtained by the petitioner through 
the aforesaid sale could not have been more than about $3,000. 
In fact, it would not have brought half that much (namely 
$1,500.) as furniture without the good will of the business in 
which it was and is being used. The petitioner is not in the 
business of renting out furniture as claimed by the Board of 
appraisers. She sells service without which said service the 
value of the furniture used in connection with her business 
would indeed be insignificant. 

The petitioner alleges that the actual total value of all the 
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personal property being used by her in the aforesaid business 
is less than $2,000. at the present time, and petitioner claims 
that the assessment should be based upon the actual valije 
rather than the inflated, unreal, and fictitious value placed 
upon her personal property by the tax appraisers. 

WHEREFORE, the petitioner prays that this Board majy 
hear the proceeding, and order the cancellation of the increase 
in valuation imposed upon petitioner by the Board of personal 
tax appeals, and that the respondent may be directed to refund 
to her the amount heretofore paid by her under protest as 
stated above. 


i* 


Received and filed May 19 1945 

AMENDED PETITION 


[Note of counsel.—The first part of this amended petition tto 
and including par. 5 is identically the same as that in the peti¬ 
tion filed with the Board on January 30, 1945.] 


5 6. The petitioner further alleges that the assessment 
tax in part is invalid in law because it was made after 

the time permitted by law and for other reasons as follows: 

The taxes were not assessed according to law and were as¬ 
sessed arbitrarily, not based on the fair cash value of the per¬ 
sonal property of the taxpayer. 

Assessments were made without regard to the best informa¬ 
tion available to the assessing authorities. 

6 The assessing authorities failed to take into consid¬ 
eration the true value of taxpayer’s personal property. 

The assessments were made on valuations in excess of tije 
fair cash value of the personal property without viewing or ex¬ 
amining or appraising the same although the assessing author- 
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ities had ample opportunity to view, examine and appraise the 
taxpayer’s personal property. 

The assessments were made on other than personal property 
of the taxpayer’s, namely the good will of the taxpayer’s busi- i 
ness was included in the valuation of personal property. 

7. It is conceded by the taxpayer that she failed and neg¬ 
lected to file a return for the fiscal year 1943 but it is con¬ 
tended that the assessment made by the tax authorities for ! 
the said fiscal year 1943 is excessive and not based on the 
actual fair cash value of the taxpayer’s personal property and 1 
therefore it should be reduced accordingly. 

WHEREFORE, the petitioner prays that this Board may 
hear the proceeding, and order the cancellation of the increase 
in valuation imposed upon petitioner by the Board of personal 
tax appeals, and that the respondent may be directed to re¬ 
fund to her the amount heretofore paid by her under protest 
as stated above. 

******** 

*7 Received and filed January 3 1946 

Appeal from assessments of personal-property taxes for the 
fiscal years ended June 30, 1942, 1943, 1944 and 1945. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Findings of Fact 

1. During the fiscal years ended June 30, 1942, 1943, 1944 i 
and 1945, petitioner, Kathryn Morris was engaged in the 
operation of a rooming-house business in the District of Col¬ 
umbia in oremises 2027 Massachusetts Avenue, N. W. The 
premises contained the usual furniture and equipment. 

2. Petitioner filed her personal tax return for the fiscal year 
ended June 30, 1942, on April 9, 1942; she filed no such return 
for the fiscal year ended June 30, 1943; she filed her returns 
for the fiscal years ended June 30, 1944 and June 30, 1945 in 
July of the respective years. 
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3. In her return for the fiscal years ended June 30, 19^2, 
1944 and 1945, petitioner stated the value of her furnishings 
and equipment to be respectively $3,000, $2,000 and $1,700. 
Assessments were made on the basis of these returns at Or 
about the time of the filing thereof, and the taxes based theile- 
on were paid by petitioner. 

4. On November 24, 1944 the Assessor increased the valua¬ 
tions shown on the returns for the fiscal years ended June 30, 

1942, 1944 and 1945, and made an assessment for tljie 
8 fiscal year ended June 30, 1943, as follows: 


Fiscal Year 



Total Tax 

Ended June 30 

Tax 

Penalty 

And Penalties 

1942 

$98.88 

$38.59 

$135.47 

1943 

182.70 

45.68 

228.38 

1944 

107.62 

12.94 

120.56 

1945 

103.24 

1.47 

104.71 


Total taxes and penalties $589.12 

5. Petitioner paid these taxes and penalties under protest, 
and thereafter seasonably appealed to the Board of Tax Ap¬ 
peals, upon the grounds that the assessments were made aft£r 
the time permitted by law, and that the amounts thereof weye 
excessive. 

6. The valuations on November 24, 1944, referred to in 
Finding 4 were as follows: 


Fiscal years ended June 30 


1942 

$9,250 

1943 

8,700 

1944 

8,150 

1945 

7,600 


* 20% was added to this amount for delinquency in filing 
return. 

7. The valuations referred to in Finding 6 were based solely 
on the fact that in each of petitioner’s District of Columbia 

I 
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income-tax returns for the calendar years 1941,1942, and 1943, 
she claimed $550 depreciation as a business deduction, which 
she had explained in schedules provided on the income-tax 
returns for that purpose, as follows: 


Schedule G.—EXPLANATION OF DEDUCTION FOR DE¬ 
PRECIATION CLAIMED IN SCHEDULES C, D, and E 
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(See Instruction K) 
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Rooming 




House 




Furniture 


$8,500 

None 



5 to 10 

years $550 


8. Petitioner and two other persons had acquired the prop¬ 
erty the assessments of which are the subject of this appeal, 
on November 30, 1940. At that time they were used in con¬ 
nection with a guest-house business in the same premises. 
They were acquired by petitioner and her associates from the 
then owners thereof under an agreement by which the pur¬ 
chasers acquired the property, together with the goodwill of 
the business, and the sellers agreed to assist the purchasers in 
obtaining a lease to the premises from the owner of the prem¬ 
ises, which was subsequently obtained. In 1941 petitioner 
acquired the interest of her two co-purchasers. 

The same property was in the premises at the time assess¬ 
ments were made in November, 1944 but the 1944 assessments 
were not based on any view, inspection or examination thereof, 
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but solely on the information contained in petitioner’s income- 
tax returns for the years 1941, 1942 and 1943. 

* 

• i 

Conclusions of Law 

| 

1. Petitioner’s return for the fiscal year ended June 30, 1942 
was not filed within the time prescribed by law, and the As¬ 
sessor had authority to make an additional assessment for 
year. 

2. Petitioner filed no return for the fiscal year ended June 
30, 1943, and the Assessor had authority to make the assess¬ 
ment for that year. 

3. The additional assessments for the fiscal years 
10 ended June 30, 1944 and 1945, were made within two 
years after the filing of the returns and the Assessor 
had authority to make the additional assessments for these 
years. 

4. All of the assessments involved in this appeal are invalid 
because they did not have proper bases and all of them should 
therefore be canceled. 

Decision will be entered for petitioner as to all of the 
ments appealed from. 


* # * * * * * |* 

Received and filed January 3 1946 

. 

DECISION 

| 

This proceeding came on to be heard upon the petition filed 
herein, and upon consideration thereof, and of the evidence 
adduced at the hearing on said petition, it is, by the Board 
this 3rd day of January, 1946, 

ADJUDGED AND DETERMINED, That the assessments 
of personal-property taxes against the petitioner, Kathryn 
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Morris, for the fiscal years ended June 30,1942, June 30,1943, 
June 30, 1944 and June 30, 1945, and the penalties thereon, ' 
herein appealed from, be, and they are hereby canceled, as i 
follows: 

For the fiscal year ended June 30, 1942_$135.47 

For the fiscal year ended June 30, 1943_ 228.38 

For the fiscal year ended June 30, 1944_ 120.56 

For the fiscal year ended June 30, 1945_ 104.71 


Total tax and penalties (4 years) $589.12 

And it is further adjudged and determined that said peti¬ 
tioner is entitled to a refund of said taxes and penalties, here¬ 
tofore paid by her. 

#»»»*•** 

12 Received and Filed January 14, 1946 

MOTION TO AMEND FINDINGS OF FACT AND 
CONCLUSIONS OF LAW/TO VACATE DECISION FILED 
HEREIN AND TO RENDER A DECISION UNDER 
RULE 33. 

Comes now the respondent by its counsel and respectfully 
moves the Board to amend its findings of fact and conclusions 
of law heretofore filed in the following particulars: 

‘ 1. Adding findings as follows: 

“From December 16, 1941, at noon, to December 
16,1944, at noon, petitioner carried insurance against 
loss and damage by fire in the amount of $6,000 on 
household, and other personal property. The prop¬ 
erty insured was the same property reported in peti¬ 
tioner’s personal property tax returns for the fiscal 
years ended June 30, 1944, and June 30, 1945. 

“Petitioner’s personal tax returns filed by her for 
the fiscal years ended June 30, 1944, and June 30, 




1945, were false and incorrect in that she failed to j 
give information as to insurance carried by her on 
July 1, 1943, and July 1, 1944, on the tangible per- | 
sonal property reported in said returns; that peti- | 
tioner failed to fill in Schedule C as to items 2 to 6, 
inclusive, in each of said returns, and that as to said j 
Schedule C the petitioner made an entry in each of j 
said schedules that ‘No book records [were] kept’ al- j 
though petitioner kept records and the information 
called for was within her knowledge.” 

2. Amending finding 6 by adding the following: 
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3. 


“These valuations included the amount of $750 in i 
each year for supplies, china, glassware, silverware | 
and linens. On motion of respondent to amend the j 
findings, etc., heretofore filed on January 3, 1945, it j 
was conceded, based upon a recent decision of this ! 
Board, that the term ‘Furnishings and equipment j 
of hotels, boarding houses and lodging houses’ as used j 
in the returns filed by the petitioner is broad enough j 
to include such items and that the assessments j 

against petitioner should be reduced accordingly.” j 

v - 

Amending conclusions of law 3 and 4 to read as follows: 


“3. The additional assessments for the fiscal years j 
ended June 30,1944, and 1945, were made within two j 
years after'the filing of the returns. In addition, the | 
returns for those years were false and incorrect. The 
Assessor therefore had the authority to make the ad¬ 
ditional assessments for those years.” 

“4. The heading ‘Furnishings and equipment of j 
hotels, boarding houses and lodging houses,’ was suf- j 
ficiently broad to include supplies, china, glassware, 
silverware and linens applicable to such businesses. 
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Petitioner is therefore entitled to a refund of the 
additional taxes and penalties assessed against her 
and paid by her on the assessed valuation of $750 on 
such items for the fiscal years ended June 30, 1942, 

1943, 1944, and 1945.” 

4. Adding the following conclusion of law: 

“5. Petitioner is estopped to deny the valuations 
placed upon her personal property as reported in her 
income tax returns filed with the District of Colum¬ 
bia for the years 1941, 1942, and 1943 and she is 
therefore not entitled to a refund in any amount 
other than that authorized in Conclusion 4.” 

Respondent further respectfully moves the Board to vacate 
the decision heretofore filed and enter a decision under Rule 
33 in accordance with the foregoing. 

The grounds of this motion are stated in a memorandum 
hereto attached. 

*»•«**** 

14 Filed March 6, 1946 

ORDER OVERRULING MOTION OF RESPONDENT TO 

AMEND FINDINGS OF FACT, ETC., AND AMEND¬ 
ING FINDINGS OF FACT ON BOARD’S OWN MO¬ 
TION 

* 

On this 6th day of March, 1946, it is by the Board, ordered: 

1. That the motion of the respondent to amend Findings 
of Fact and Conclusions of Law, to vacate decision, and to 
render a decision under Rule 33, be, and it is hereby overruled. 

2. That the Findings of Fact heretofore made herein be, 
and they are hereby amended, of the Board’s own motion, by 
adding to the end of Finding of Fact No. 7, the following: 

The amount of $8,500 entered in said income-tax returns 
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under the heading “Cost or Other Basis” represented the lump 
sum paid by petitioner for the furniture and equipment, | in 
addition to the good-will of the going rooming-house business 
which she purchased together therewith. 

• • * * * * * * 


15 BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

. I 

DISTRICT OF COLUMBIA, Petitioner, 

1 

V. 

KATHRYN MORRIS, Respondent . 

Docket No. 853 
Filed March 25 1946 

PETITION FOR REVIEW BY THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF COL¬ 
UMBIA OF A DECISION BY THE BOARD OF Tix 
APPEALS FOR THE DISTRICT OF COLUMBIA 

I 

The District of Columbia, petitioner in this cause (respon¬ 
dent below), by Vernon E. West, Corporation Counsel, D. C., 
Chester H. Gray, Principal Assistant Corporation Counsel, 
D. C., and G. C. Updegraff, Assistant Corporation Counsel, 
D. C., hereby files its petition for a review by the United 
States Court of Appeals for the District of Columbia of tjie 
decision of the Board of Tax Appeals for the District of Col¬ 
umbia rendered January 3, 1946, determining that persorial 
property taxes assessed against the respondent (petitioner fcje- 
low) by the Assessor of the District of Columbia for the fiscal 
years ended June 30, 1942,1943, 1944 and 1945, inclusive, ajjid 
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the penalties thereon, were invalid and thereby cancelling 
said assessments and authorizing a refund of said taxes and 
penalties in the amount of $589.12. 

I 

The petitioner, hereinafter referred to as the District, is a 
municipal corporation. 

II 

NATURE OF CONTROVERSY 

(a) The controversy involves the question whether the 
bases of the aforesaid assessments were proper or improper 
and therefore valid or invalid. 

(b) respondent is an individual and on July 1 of the 
tax years here involved was the owner of personal property 

located in a boarding and rooming house operated 
16 by her in the District of Columbia at 2027 Massachu¬ 
setts Avenue, N. W. 

(c) The laws applicable to the District during the tax years 
involved provide that all personal property in the District 
subject to taxation shall be listed and assessed at its full and 
true value in lawful money; require the Assessor of the Dis¬ 
trict to annually have prepared a blank schedule of all tang¬ 
ible personal property subject to taxation and to furnish a 
copy of said schedule to any citizen applying therefor, and 
that every person liable to taxation under said laws shall fill 
out the proper blanks in said schedule with a full and true 
statment, make and sign an affidavit to the truth thereof, and - t 
deliver said schedule to the Assessor within the time allowed. 
Said laws’further provide that taxes on property reported in 
any return filed by a taxpayer shall be assessed within two 
years after the filing of such return and that in the case of a 
false, or incorrect return, whether in good faith or otherwise, 
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or of failure to file a return within the time prescribed by law 
or of failure to include taxable property or assets belonging to 
the taxpayer in any return filed by such taxpayer, whether in 
good faith or otherwise, the tax may be assessed at any tinle. 

(d) The respondent filed personal property tax returns wi|:h 
the Assessor of the District for the fiscal years ended June 3D, 
1942, 1944 and 1945. Respondent’s return for the fiscal year 
ended June 30, 1942 was not filed within the time prescribed 
by law. Respondent did not file a personal property tax 
return for the fiscal year ended June 30, 1943. The respondent 
filed her personal property tax returns for the fiscal yea|rs 
ended June 30, 1944 and 1945 within the time prescribed l|>y 
law but failed to fully fill in the blank spaces applicable to the 
property listed in said returns, including blank spaces in de¬ 
preciation schedules calling for the date the property involved 
was acquired, its cost or other basis of acquisition, and rate j)f 
depreciation used. Respondent made the entry “No bo<j>k 
records kept” in most of the blank spaces of the aforesaid de¬ 
preciation schedules and listed “Rooming House furniture” 
therein as having an estimated book value of $2,000 on Jujiy 

1, 1943 and $1,700 on July 1, 1944 in the respective 
17 returns for the fiscal years ended June 30, 1944 arid 

1945. Said book values were listed by respondent in her 
returns as the full and true values of her personal property 
subject to taxation for the fiscal years 1944 and 1945. Tlie 
Assessor of the District made assessments based upon the 
aforesaid personal property tax returns filed by respondent for 
the fiscal years ended June 30, 1942, 1944 and 1945. 

(e) The respondent filed income tax returns with the As¬ 
sessor of the District for the calendar years 1941, 1942 aijd 
1943 wherein she reported, in depreciation schedules thereof, 
rooming house furniture as having been acquired at a cost j>f 
$8,500 and claimed a deduction of $550 thereon for deprecia¬ 
tion each year. Said furniture was the same property reported 
in respondent’s personal property tax 'returns filed for the 
fiscal years 1942, 1944 and 1945, referred to in the preceding 
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paragraph. In November, 1944, the Assessor reassessed re¬ 
spondent’s personal property for the tax years 1942, 1944 and 
1945, and made an initial assessment of said property for the 
tax year 1943. All of said assessments were based upon the 
income tax returns of respondent and, in addition to the afore¬ 
said furniture, included supplies, china, glassware, silverware 
and linen assessed at a value each year of $750. 

(f) On December 12, 1944, the Assessor sent to the re¬ 
spondent written notices of the reassessments made for the 
fiscal years 1942, 1944 and 1945 and of the initial assessment 
for the fiscal year 1943, as aforesaid, plus penalties. The taxes 
assessed were paid under protest in writing on January 29, 
1945. On January 30, 1945, respondent appealed from the 
aforesaid assessments to the Board of Tax Appeals. On Janu¬ 
ary 3,1946, said Board held that the Assessor had authority to 
make additional assessments for the fiscal years ended June 
30, 1942, 1944 and 1945, and to make the assessment for the 
fiscal year ended June 30, 1943, for which year no return had 
been filed; that all of said assessments were invalid because 
they did not have proper bases, and that all of said assess¬ 
ments should be canceled. The Board’s ruling that the afore¬ 
said assessments did not have proper bases is not 
18 consistent with a previous decision of said Board up¬ 
holding personal property tax assessments based upon 
income tax returns. The District filed a motion on January 
14, 1946, to amend the findings of fact and conclusions of law, 
to vacate the decisions theretofore filed by the Board of Tax 
Appeals, and to render its decision in accordance with the 
District’s motion. Said motion was overruled by order of 
said Board filed March 6, 1946. 

Ill 

The District, being aggrieved by the findings of fact and 
conclusions of law of the Board of Tax Appeals, by its deci¬ 
sion entered in pursuance thereto, v and by its refusal to grant 
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the District’s motion as aforesaid, desires to obtain a review 
thereof by the United States Court of Appeals for the District 
of Columbia. 

* * * * • * * * 

EXCERPTS FROM TRANSCRIPT OF | 
TESTIMONY TAKEN ON MAY 14, 1945. 

21 By the Board: Do you care to make an opening 
statement? 

Mr. King: I don’t believe so. 

Mr. Updegraff: I will admit paragraph 1, paragraph 2, and 
paragraph 3 and I will admit that part of paragraph 4 which 
alleges that the assessments involved are based upon the in¬ 
come tax returns. I deny the remainder of the petition. 

* * • * * * *;« 

Mrs. Kathryn Morris, being first duly sworn on her own 
behalf, deposes and says: 

Direct Examination 

* * * « * * *|* 

Q. Where do you live? A. 2027 Massachusetts Avenile, 
Northwest, Washington, D. C. 

Q. Do you conduct a business at that address? A. I do. | 
Q. What kind of business? A. A boarding house and room¬ 
ing house. 

Q. When did you acquire that? A. In 1941. 

• * # * * * | * 

22 Q. How much did you pay for the business? A. $S,5Q0. 
Q. And this personal property which is involved, was 

that part of the business you purchased? A. The personal 
property? 

Q. Yes, the furniture? A. Yes. 

«»*****'* 
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Q. In addition to the furniture and other equipment in the 
house and business, what else did you get? A. Nothing. 

Q. Did there ever come a time when you got something 
else besides the furniture? A. No. 

Q. Did you ever get a lease? A. Yes, after eight months. 
Q. How long a term did you get that lease for? A. Three 
and a half years. 

Q. In your original negotiation for the purchase of the busi¬ 
ness were you promised the lease by any one? A. Major and 
Mrs. Dutton. 

Q. Did you enter into an agreement with them on the ques¬ 
tion of a lease? A. Mrs. Henderson had the lease and I was 
given to understand I would be given the lease. 

#***•••« 

23 Q. Is the furniture and equipment in there substan¬ 
tially the same now as it was when you purchased it? 

By the Board: We are not concerned with the conditions 
now. Read the question. 

A. Yes. 

Q. Do you have any insurance on this furniture, Mrs. Mor¬ 
ris? A. Yes, I do. 

Q. How much insurance do you carry? A. $4,000. 

Q. How much did you carry at the time you purchased it? 
A. $6,000. 

Q. Under the terms of your purchase were you required to 
carry any insurance on the furniture? A. No—no. 

Q. How much of the original purchase price did you pay to 
Dutton at the time you took possession? A. $3,000. 

24 Mr. King: I would like to make an observation— 
the witness is mistaken. May I refresh her memory? 

By the Board: Yes. 

Q. The agreement states $8,500 is the price and this says 
$2,000 down. Are you mistaken about the $3,000? A. Yes. 

Q. So the balance due was $6,500? A. Yes. , 

Q. When did you take the first insurance policy out? A. In 
1941. 
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Q. How long after you took possession of the rooming 
house? A. It was about six months. 

Q. Why didn’t you take it out before that? A. I didn’t— 
I don’t know why. 

Q. What made you take it out at that particular time? A- 
Because I was still in debt for something if I didn’t have in¬ 
surance to cover it. I had it for protection. 

Q. Was this the original policy of insurance (handing wit¬ 
ness a paper). A. Yes, it is. 

Mr. Updegraff: (Examining policy). 

By the Board: Are you offering it? 

Mr. King: I offer this in evidence. ■ 

Mr. Updegraff: No objection. 

By the Board: It will be received as Ex. “4”. 

Q. You stated awhile ago when you first went in you didn’t 
have a lease? A. Yes. 

Q. Later you got it? A. Yes, for three and a half years, j 
Q. Are you still operating under that lease? A. N^. 

25 Q. It has expired? A. Yes, in January. 

Q. Was it renewed? A. No. 

Q. Was there any discussion between you and the seller at 
the time of your purchase as to what proportion of this $8,500 
was for furniture and what proportion for good will and th|e 
lease? Do you understand the question? A. I am afraid il 
don’t. There was a discussion because we wanted to knoV 
what we were paying $8,500 for and we were told it was good 
will of the business because the furniture was not worth ii. 

Q. Was there any discussion as to what proportion was fo!r 
good will and what for furniture of the $8,500? A. Yes, there 
was a discussion. 

Q. Do you remember what that was? A. No. 

*****♦#4 

| 

26 Q. I show you personal tax return for 1942, item f 
shows the valuation of $3,000. Was that your opinioiji 

as to the true value of your furniture at the boarding house aj; 
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that time for 1942—fiscal year beginning July 1941, and end¬ 
ing June 30, 1942? A. Yes. 

Q. And for the year beginning July 1, 1943, and ending 
June 30, 1944, value of 82,000. Was that the true value ac¬ 
cording to your opinion of the furniture? A. Yes. 

Q. And for the year beginning July 1, 1944, year ending 
June 30, 1945, you have 81,700. Is that the true value ac¬ 
cording to your opinion, of this furniture? A. Yes, it is. 

Q. Mrs. Morris, when you acquired this business was the 
furniture new or used? A. Used. 

******** 

27 Cross-Examination 

By Mr. Updegraff: 

Q. Mrs. Morris, when you took out insurance in the amount 
of $6,000 in December 1941, as indicated by Exhibit “4”, did 
you determine that value of $6,000? A. No, the insurance 
man was—he was the one that gave me the valuation of it. Of 
course, it was not worth that but I was in debt. 

Q. Did that amount represent, in your opinion, the value 
of the property? A. No, it did not. I knew it was not worth 
that. 

Q. What, in your opinion, was it worth? A. Not over 
$4,000 at the time. 

Q. Did you have it appraised by any one? No, I didn’t. 

Q. Did the insurance company representative look at the 
property? A. Yes, the man that took out the insurance policy 
did. 

Q. If you didn’t think the property was worth $6,000 in 
December 1941 why did you take out insurance in the amount 
of that? A. I still owed for the property and I wouldn’t have 
had any way to pay for it if it had been destroyed by fire. 

*******,* 
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28 Q. Mrs. Morris, in yo\ir 1941 income tax return you 
reported the cost or other basis of the personal property 

in the amount of $8,500. Is that correct? A. Yes. 

* * * * * * # * 

Q. Is that the same property located at 2027 Massachu¬ 
setts Avenue? A. It is. 

Q. Is that the same property you purchased? A. It is. 

Q. In your 1942 personal tax return you reported $3,000 as 
the value of that same property. Is that correct? A. That’s 
correct. 

Q. Who wrote the figure $3,000 on the return? A. Mr. King. 
Q. Will you look closely at that figure and tell me if that 
is the original figure placed on the return? A. Yes, it is. I 
Q. Who notarized that, do you know? A. The gentleman’s 
name? 

Q. Where did you have it notarized? A. In an adjoining 
office with Mr. King in the Bond Building. 

i 

* # * « * # * * 

l 

I 

Q. In 1941 when you filed your income tax return for the 
calendar year 1941 you used in Schedule G the figure $8,500 
as the cost or other basis of the household furniture in deter¬ 
mining the amount of depreciation allowable for that year, ^.t 
that time did you consider that was, in your opinion, the value 
of the property? A. No. 

29 Q. Did you have any discussion with the people fropi 
whom you bought the property with respect to go 

will? A. Yes. 

Q. What was the discussion? A. I wanted to know whit 
we were paying $8,500 for—what they meant by good will 
and they explained it was the business. 

Q. Did you arrive at any figure? A. At $8,500. 

Q. No, as good will? A. No, there was no definite figur^. 
We couldn’t purchase it any other way. I had to pay for th|e 
property if I wanted it. 
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Q. Did you file any personal property tax return for the year 
1943? A. You haven’t been able to find it so I am sorry if we 
didn’t. 

******** 


By the Board: Will you concede now that no return was 
filed and no tax was paid for 1943? 

Mr. ICing: Yes. 

******** 


30 Q. You reported in 1944 the value of furniture and 
fixtures, $2,000. How did you arrive at that valuation? 
A. Because of the depreciation—so much being broken up and 
worn out. It has depreciated considerable and in a rooming 
and boarding house they are terrific on furniture. 

Q. In Schedule “C” of the 1944 return you state that no 
book records are kept. How did you determine the deprecia¬ 
tion on that property reported? A. Well, I am there all the 
year around and know how the furniture is broken up and 
being put aside and the valuation is bound to be depreciated— 
it does depreciate terrifically. 

Q. How did you determine the depreciation for filling in the 
schedule in the 1942 income tax return—did you get that 
from the books, or‘how? A. 1942? 

Q. Yes. A. The same way. 

Q. How did you determine the value of your furniture and 
fixtures for the year 1945 at $1700? A. Knowing how it is 
being broken up so terrifically and knowing it will depreciate. 

Q. Did you or did you not keep any books or records for the 
years 1942 to 1945, inclusive? 

Mr. King: What kind of books? 

Q. Any books or records pertaining to property here in¬ 
volved? A. Yes, I keep books. 

* * * 


* 


Q. Then why in your return, personal property tax return 
for 1945, did you note in Schedule “C” thereof—“No book 
records kept.” A. I have no bookkeeper—I keep my own 
books. 

Q. Why did you note on your 1944 return of pet- 
31 sonal property “no book records kept”. Can yo^i 
answer that? A. I do keep books. I have to know what 
I pay out and take in. 

Q. You do keep books then, I understand. Now I asked yofi 
the question why, having kept books for the year .1944 you 
said in Schedule “C”—“No book records kept.” Can you ex¬ 
plain that? A. No. 


I 

Re-direct Examination 


By Mr. King: 

Q. Mrs. Morris, when you talk about books just what- kinjd 
of books do you keep? A. I keep a record of what I spend fcfr 
my gas and electricity and rent and pay roll book. 

Q. Do you also keep a book where you have the value and 
depreciation of your furniture marked from year to year? 

No, I don’t. 

Q. So that when you state on the records “No book record s 
kept”, pertaining to these various items, 3, 4 and 5 on page 
three, “No book records kept”, do you mean no book record is 
kept according to these divisions here? A. Yes. 

Q. So this is the truth then, isn’t it? A. That is the truth. 


Re-cross Examination 


By Mr. Updegraff: 

Q. Mrs. Morris, you knew when you filed your personal 
property tax returns for the years 1944 and 1945 how much you 
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paid for the property didn’t you? A. Yes. 

32 Q. And you knew the date on which you bought it? 
A. Yes.' 


Examination 


By the Board: 

Q. Do your records show when you buy your equipment? 
A. Yes. 

Q. Have you bought any new equipment since acquiring 
the property? A. I have to buy sheets and linens and bedding, 
of course. I furnish all my linen and that has to be renewed 
and repaired—and I renew the furniture now and then. 

Q. How about replacements? A. Yes, I keep a copy of the 
replacements. 

Q. Keep a copy? A. I keep a record. 

Q. Did you during the years 1942, 1943 and 1944 and 1945? 
Q. How long had this business been in operation when you 
A. Yes. 

bought it? A. That I don’t know. Mrs. Henderson started it. 
Q. It was an established business? A. Yes, it was. 

Q. How much did they say was the gross income from it? 
A. I don’t remember. 

Q. Have any idea at all? A. No, I don’t. 

Q. On what basis did you buy it—you bought it for income? 
A. Yes, to make a living. 

Q. You don’t know what they told you it was? A. Around 
$200 a month clear of expenses. 

Q. You bought the business from the Duttons and they had 
acquired it from Mrs. Henderson? A. That’s right. 

» # * * » f * * 




41 


Assessment for fiscal year 1942, Nov 24 1944 


Cert. No. 34303 Dec 4 1944 


Increase 

Assessing 

Stock 

Furniture and Fixtures 

$ 

$ 

$ 

Machinery and Equipment 
Supplies & C G S 


350 

i 

1 

350 | 

Household Furniture 

Rented Furniture 

Jewelry 

3000 

5500 

| 

8500 

1 

Property in Storage 

Linens 


400 

400 | 

Totals 

3000 

6250 

9250 

Assessment based upon prior or subsequent year 

return or assessment. 



$11,100 


Audit or examination of accounts or other records. 


* * * • * « * i * 

42 1942 PERSONAL TAX RETURN j 

For the fiscal year beginning July 1, 1941, 
and ending June 30, 1942 

* # * * *•* • l» 

I 

7. Furnishings and equipment of hotels, rooming and 

boarding houses. (See instructions No. 3 on back) $3000.00 

-»•**•*•* 


44 Assessment for fiscal year 1944 Nov 24 1944 

i 

Cert. No. 34304 Dec 4 1944 


Increase 

Assessment 

Stock $ 

Furniture and Fixtures 
Machinery and Equipment 
Supplies & C G & S 


$ $ 

350 

350 

i 

Household Furniture 

Rented Furniture 

2000 

5400 

i 

7400 

Jewelry 

Property in Storage 

Linens 

♦ 

400 

400 

Totals 

2000 

6150 

8150 
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Assessment based upon prior or subsequent year 
return or assessment. 

\/Audit or examination of accounts or other records. 

******** 

45 Office of the Assessor of the District of Columbia 
1944 PERSONAL PROPERTY TAX RETURN 1944 
For the fiscal year beginning July 1,1943, and ending 

June 30, 1944 

******** 

Insurance carried on July 1, 1943, on tangible personal prop¬ 
erty, specifying amounts by classes of property covered:_ 


(Name of insurance company) 

Description of Property Full and True Value 


» » *■• * * » • 

17. Item 13 shown on page 2__17. $2000. 

18. Total of items 16 and 17_18. $2000. 

«*••**•* 


46 SCHEDULE OF PROPERTY USED IN 

BUSINESS OR PROFESSION 

*•*•*••* 

7. Furniture, furnishings and equipment of hotels, 
apartments, rooming and boarding houses. (Ex¬ 
plain in Schedule C) -$2000. 

Number of rooms 19. 

* * * * * * * * 

13. Total value of all of above items (enter on line 

17, page 1) _$2000. 

* * * * * * * * 

. ! 

47 SCHEDULE “B”—SUPPLIES AND RAW 

MATERIALS, AS OF JULY 1, 1943 
(Not Average) 










Raw material used in the manufacture of finished products, 

wrapping and packing materials, office stationery, advertising 

material, salesbooks, postage and revenue stamps, etc. 

(1) (2) (3) (4) 

Kind of Date of Basis If Other Cost (Enter as 

Supplies Inventory Than Physical ^ Item No. 2a), 

(Use separate schedule if necessary) 


SCHEDULE “C”—Depreciation Schedule. This schedule 
must be completed. (Used in establishing Book Value 
for Items 2, 5, 6, 7, 8, 9, and 12.) 


(1) 

Kind of 
Property 

(2) 

Date 
Acquired 
Month 
and Yeor 

(3) 

Coat or 
Other Basis 

(4) 

Assets Fully 
Depreciated 
Still in Use 

(5) 

Depreciation 
Claimed in 
Prior Years 

(6) 

Rate 

Used 

• JS 

« j 

^4 

o J 

e]| 

Rooming 

House 

$ 

$ 

$ 

°/o 

$2000- 

Furniture 

No book records kept 

Estimated 

• * 

* 

• • 

* 

• 

i * 

48 

General Instructions 


i 

» * 

* 

• • 

* 

* 

i * 


G—All blank spaces calling for information must be filled 
out. If there is nothing to return as to any item, the woj-d 
“none” should be written in such blank spaces. 

* • * * # * * I * 

■ 

Specific Instructions 

1—Household Furniture and Furnishings. This item is to 
include all furniture, furnishings, rugs, drapes, pictures, silver¬ 
ware, china, glassware, musical instruments, radios, and re¬ 
frigerators owned and not held for sale by occupant of the 
dwelling or place of abode in which such property is located. 
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49 Assessment for fiscal year 1945 Nov 24 1944 

******** 

Cert. No. 34305 Dec 4 1944 Increase Assessment 

Stock $ $ $ 

Furniture and Fixtures 
Machinery and Equipment 


Supplies, C G S 
Household Furniture 


350 

350 

Rented Furniture 

Jewelry 

1700 . 

5150 

6850 

Property in Storage 
Linens 


400 

400 

Totals 

1700 

5900 

7600 


Assessment based upon prior or subsequent year 
return or assessment. 


VAudit or examination of accounts or other records. 

* * * * * * * 

50 Office of the Assessor of the District of Columbia 
1945 PERSONAL PROPERTY TAX RETURN 1945 
For the fiscal year beginning July 1, 1944, and 
ending June 30, 1945 


******** 

Insurance carried on July 1, 1944, on tangible personal prop¬ 
erty, specifying amounts by classes of property covered: 

Household effects S- T —, jewelry $_, 

merchandise $_, office and business furniture 

and equipment $- - 

(Name of insurance company) 


Description of Property Full and True Value 

* * • * * •* * * * 

17. Item 13 shown on page 2---17. $1700. 

18. Total of items 16 and 17-18. $1700. 

******** 








I 



51 SCHEDULE OF PROPERTY USED IN 
BUSINESS OR PROFESSION 


7. Furniture, furnishings and equipment of hotels, 
apartments, rooming - and boarding houses. (Ex¬ 
plain in Schedule C)_ 

Number of rooms, 20. 


$1700 


13. Total value of all of above items (enter on line 

17, page 1) —- $1700. 


52 SCHEDULE “B”—SUPPLIES AND RAW 
MATERIALS, AS OF JULY 1, 1944 
(Not Average) 

Raw material used in the manufacture of finished products, 
wrapping and packing materials, office stationery, advertising 

9 | 

material, salesbooks, postage and revenue stamps, etc. 

(1) (2) (3) (4) 

Kind of Date of Basis If Other Cost (Enter as 

Supplies Inventory Than Physical Item No. 2aj) 

_ _________________ S _______________ 

(Use separate schedule if necessaiy) 

SCHEDULE “C”—Depreciation Schedule. This schedule 
must be completed. (Used in establishing Book Value j 
for Items 2, 5, 6, 7, 8, 9, and 12.) 


g. 

'.2 O 


£ - « 
o as « 

< g 


co 


u 52 

§2 

os 

O 


o fl 
3 m O'¬ 
'S c.— 
8/&-.S 

<Qc(3 


>o 


g c £ 

— C 5 

^ o 

CS C' 

•s— Q) 

>-•-0 
a es.o 

orr: C 


Rooming 

House 

Furniture 


w $ $ $ 

No book records kept 


if 

c-j 

s, * 8 *- 3 

w «£> 

Si. 


% $1700.00 

• i 

Estimated 

* i * 
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54 Assessment for fiscal year 1943 Nov 24 1944 

******* 


Increase Assessment 


Stock $ 

Furniture and Fixtures 

Machinery and Equipment 

$ 

$ 

Supplies & C, G & S 


350 

Household Furniture 



Rented Furniture 


7950 

Jewelry 



Property in Storage 



Linens 


400 

Totals 


8700 


Assessment based upon prior or subsequent year 
return or assessment. 810440 

\/Audit or examination of accounts or other records. 

No Ret. 

******** 


57 District of Columbia 

\ 

INDIVIDUAL INCOME TAX RETURN 
For Calendar Year 1941 

*•••***• 


Name Kate Morris 
Address 2027 Mass Ave. N.W. 
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59 SCHEDULE G.—EXPLANATION OF DEDUC¬ 
TION FOR DEPRECIATION CLAIMED IN 
SCHEDULES C, D, AND E 
(See Instruction K) 


£2 

MS 

C jC 

be **** 
o.S'S'J 

•oS,* 

,Ss? £ 

_-~E 8 

Rooming 

House 

Furniture 


n 

“! 


o « 
-8 

ft* 
fe 

«c 
. ** 
«0 C 


J 

3-Sg 
c_ * 

xh 

III 

G. 

. o> •+» 
e 


• « 
* £ 
GO J* 
•2« w 
.5 i-’C 

o g-5 
,s:S 

•COG 


;.si 

JS.» 

Ex $ 
“ *. S 

£ a* 1 - 
£*c ^ 

«oJ 


- <*-» 

•2 ® i £ ►> 
S3 c t gg 

s.2 _- 2 . 
« §"5 «S 

!'l |.l 

a. v) .G c 

W~~ W5.S 
1 ¥ . “ g> 

00 CX 


I 

w 

I 
L * 


|| 
1 


$8500 $ None $_$_5 to_ 

10 
years 


P! 
f 5 

$550 


61 District of Columbia 

INDIVIDUAL INCOME TAX RETURN 
For Calendar Year 1942 


Name Kate Morris, 

Address 2027 Mass. Ave., N. W., Washington, D. C. 
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SCHEDULE G.—EXPLANATION OF DEDUC¬ 
TION FOR DEPRECIATION CLAIMED IN 
SCHEDULES C, D, AND E 
(See Instruction K) 


1 2 

|S| 

•I?? 

J'5.2 E 

-:Be8 


51 


Rooming 

House 

Furniture 


t* 

o < 


— 8 
3-° 

X 

• 

CO C 


^ e s 

■3.SS 

^■8- 

111 

Q. 

• C W 

c 


$8500 $ 


B | 
•2 a 


gc 


e 

s 

>. 

b 

o 

4 

a 


_o 


$ 550 $._ 
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65 District of Columbia 

INDIVIDUAL INCOME TAX RETURN 
For Calendar Year 1943 


Name Katheryn Morris 
Address 2027 Mass. Ave., N. W. 


G7 SCHEDULE G.—EXPLANATION OF DEDUC¬ 
TION FOR DEPRECIATION CLAIMED 
IN SCHEDULES C, D, AND E 
(See Instruction K) 


2 js 

• 1*3 

3538 

S | 
-Z- = 5 


Boarding 

House 

Furniture 



ft* 

fully 
in use 
year 

il 

e © >» 

«‘.s 

JE 2 S 

» 

s s c 
_ £.2 
i f « 

til 

®.9 

- 2 

*1o 

I** 

c ' c 9 

'\ul 

c Iv 
E“ B 

•s e 

£ E 

Cos' 
her bi 

$ a 

« y-g 

< t g 

Q. 

I*- 5 

II 

C c ® 

*?{ 

.r t c 
? .5 * 

U f c 

•c t 

• <•* 

CO o 

o»-c * 

>o « e 

« fe2 

. «? c 
t* t .= 

, e ( 

« cx 


S8500 $ None SlltOO S__5 to_$550 

10 

years 


9. Depreciation 
allowable this year 





IN THE 



Charles J. King, 

Attorney for Respondent, 
517 Denrike Building, 
Washington 5, D. C. 


Pbkss or Btbon 8. Adams, Washington, D. O. 
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IN THE 


©ntteb States Court of Appeals 


District of Columbia. 


No. 9278. 


DISTRICT OF COLUMBIA, Petitioner, 

v. 

KATHRYN MORRIS, Respondent . 


On Petition for Review of a Decision of the Board of Tax 
Appeals of the District of Columbia. 


BRIEF FOR RESPONDENT. 


STATEMENT OF POINTS. 

1. The additional assessments for the fiscal years ended 
June 30,1942,1944 and 1945, and the initial assessment for 
the fiscal year ended June 30, 1943, did not have proper 
bases and therefore they were invalid. 

2. The Board’s finding of facts were based on evidence 
placed before the Board at the hearing and such findings 
of fact should not be disturbed on appeal unless it is cleanly 
erroneous. 
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3. The Board properly denied the motion filed by the 
District of Columbia to amend its Findings of Fact and 
Conclusions of Law. 

SUMMARY OF ARGUMENT. 

The assessor cannot legally reassess personal property 
beyond the true value of the same as required by law. 
Neither can the assessor include in the assessment other 
than personal property nor any property right which is 
not taxable by law, and further the assessor does not have 
authority to reassess personal property once it had made 
an assessment even though in his opinion the valuation pre¬ 
viously placed on the taxpayer’s property is too low. 

There is no evidence in the record that respondent’s re¬ 
turns were false or that the valuation placed upon respond¬ 
ent’s property by her was less than the full and true value 
thereof. There is no evidence in the record that indicates 
that respondent obtained a greater reduction for depreci¬ 
ation in her income tax return than to which she was legally 
entitled. The assessor cannot legally base a reassessment 
on conjecture and the law requires that “the board of per¬ 
sonal tax appraisers, or any of the members thereof, shall 
assess said property at its fair cash market value”. The 
correctness or incorrectness of respondent’s income tax re¬ 
turn cannot be determined in a proceedings involving the 
assessment and reassessment of personal property for the 
purpose of taxing such personal property. The prior de¬ 
cision of the Board of Tax Appeals relied on by the appel¬ 
lant are not controlling here. 

% 

ARGUMENT. 

The Reassessments Were Invalid Because They Did Not 

Have Proper Basis. 

It appears to us that appellant’s counsel is putting too. 
much stress on two prior decisions of the Board of Tax 
Appeals, namely, the case of B. Rich’s Sons Co ., Inc. v. 



District of Columbia, D.C.B.T.A. Dkt. No. 499 and Wesley 
v. District of Columbia . Even if the principles laid dbwn 
in those two cases by the Board were controlling, they ^till 
would not be binding upon this Court in the instant case jfor 
the simple reason that the Board of Tax Appeals may h^ve 
made an erroneous decision in the former cases fijom 
which no appeals were taken. But, as we have pointed but, 
the principles laid down in those two cases by the Bo^rd 
are altogether different than the subject matter of this 
appeal. In the Rich case, as we understand the decision 
of the Board, the taxpayer was operating a shoe store ?md 
in the course of his business bought several thousand 
dollars worth of equipment, such as carpeting and other fur¬ 
nishings for a definite sum of money. For the purpose's of 
depreciation the taxpayer stated the true amount he p^id 
for the furnishings, but for the purpose of taxation, he de¬ 
liberately stated a lesser amount. When this discrepancy 
was discovered by the District of Columbia, an inspection 
was made by the proper authorities of the taxpayer’s boojks, 
and of the property. When all of these facts were developed 
during the course of the testimony, the Board properly 
applied the doctrine of estoppel. There was evidence of 
fraud in that case, which is totally lacking in our case. It 
was not even contended by the District of Columbia that 
the taxpayer in the case now on appeal was guilty of any 
fraud or misrepresentation. As we understand appellant’s 
position, it’s complaint is merely that the taxpayer clainied 
too much depreciation on her personal property for fhe 
purpose of income tax deductions. During the hearing 
there was no evidence what the proper amount should hdve 
been taken for depreciation. Coming to the Wesley calse, 
we think that that case is more favorable to the appellee 
here than to the appellant. Examining the schedule of 
reassessment (App. 23, 26, and 28) it is significant to note 
that the assessor attempted to reassess supplies, rented 
furniture, and linens. The taxpayer did not own any rented 
furniture and in the Wesley case, the Board held that Ijhe 
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term “furniture, furnishings and equipment of hotels, 
apartment, rooming, and boarding houses” as used by the 
District on its tax return was broad enough to include such 
supplies as silver, linen, and other necessary articles used 
in the operation of such a business. As we understand the 
term “supplies” and its legal effect, it means supplies 
used by manufacturers as raw materials to be manufactured 
or made into finished goods. The appellee here was not 
in the manufacturing business, so that even according to 
the decision in the Wesley case, the reassessments for 
supplies, linens, and rented furniture are illegal. 

“Schedule B..Supplies and Raw Materials” (App. 27) 
does not apply to appellee. Rented furniture is taxed sep¬ 
arately by the District of Columbia under the caption 
“Household Effects in Storage or Rented” so that a care¬ 
ful examination of the two cases, namely, the Rich case and 
the Wesley case will reveal that the issues involved are not 
in point here. 

Appellant’s brief discloses a sharp dissatisfaction with 
the Board’s findings of fact. It is respectfully submitted 
that once the facts are found by either a trial judge or jury 
or a duly created administrative board, his findings of fact, 
unless clearly erroneous will not be lightly disturbed on 
appeal. 

Findings of fact based on conflicting evidence taken in 
open court, unless clearly wrong, will not be disturbed. 
—Ansberry v. Harrah , 65 App. D.C. 80, 80 F. (2d) 381. 

Trial court’s fact findings are entitled to great weight, 
and should not be set aside unless wholly unwarranted.— 
Palmer v. Stronhecker, 60 App. D.C. 312, 53 F. (2d) 924. 

Mere suspicious circumstances do not require decision 
of trial court on evidence to be disturbed .—Rhoderick v. 
Swartzell , 62 App. D.C. 180, 65 F. (2d) 813, certiorari 
denied 54 S. Ct. 100, 290 U.S. 677, 78 L. Ed. 584. 

The findings of fact by an auditor, who is an officer with 
judicial functions, are analogous to the verdict of a jury 
in a suit at common law, and have every reasonable pre- 
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sumption in their favor, and will not be set aside or modified 
unless there clearly appears to have been error or mistake 
on his part.— Smith v. American Bonding and Trust Co., 
12 App. D.C. 192. 

Findings of fact by the auditor in the lower court!will 
not be set aside by this court unless it appears that there 
has been an error in law or a conclusion of fact unwarranted 
by the evidence.— Nash v. Milford, 33 App. D.C. 142. 

On an appeal from a decree overruling exceptions jto a 
report of the auditor, the appellant must show plain ejrror 
or mistake, in order to obtain a reversal of the decreie.— 
Howard v. Howard, 38 App. D.C. 575. 

Findings of auditor or special master will be sustained, 
unless there is showing of error in law or conclusion of fact 
unwarranted by evidence. 

Where an equity cause is tried in open court with full 
opportunity on the part of the trial justice to observe the 
demeanor of witnesses and to judge of their veracity, his 
findings on questions of fact have much the same sanctity 
as the verdict of a jury, and will not be disturbed on appeal 
unless a mistake of judgment is so apparent as to demand a 
reversal.— McLarren v. McLarren, 45 App. D.C. 237. 

The amount of insurance carried by a taxpayer on his 
personal property does not determine the full and frue 
value thereof. In response to a question on cross exami¬ 
nation as to why she carried $6,000.00 worth of insurance 
if she did not think the property was worth that amount, 
appellee stated that she still owed for the property and 
the reason she carried that amount of insurance was to 
cover the debt in the event of a loss (App. 18). 

Counsel for appellant makes a big issue over the fact 
that appellee’s personal tax returns contained the state¬ 
ment “No Book Records Kept” where the return sought 
specific information as to the book value of the taxable 
property. It is respectfully submitted that the witness fwas 
telling the truth and the attempt by appellant’s counsel to 
shake her was futile. (App. 20, 21). While on cross ex- 
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amination, she stated that she kept book records (App. 20, 

21) on redirect examination her testimony disclosed that 
the book records she referred to were records of her in¬ 
come, and expenses for such items as electricity, gas, rent, 
and payroll, (App. 21) so that even in this respect appellee's 
statement on her personal property returns were true. "We 
know of no law that compels a taxpayer to keep book 
records of his assets or personal property for the purpose 
of taxation. Appellant makes a big issue of this on page 
18 of its brief, but we respectfully submit that the state¬ 
ment made by counsel on page 18 wherein he says “but it 
is clear from cross examination and examination by the 
Board on this point that respondent did keep records and 
she possessed the information.” is untrue. The facts are 
clear as stated by the Findings of Fact and Conclusions of 
Law handed down by the Board of Tax Appeals. As to the 
law on this particular subject matter, we feel that no better 
authority exists than a previous decision of this court 
wherein the Court said: 

Where, after taxpayer had been taxed on basis of his 
equitable interest in marginal stocks, taxing authorities de¬ 
termined that marginal stocks were taxable to extent of 
their full value and made a reassessment, taxpayer paid 
tax under protest and instituted proceedings to recover 
the tax, question presented by appeal from decision against 
the taxpayer was whether the new assessment was made 
v/ithout authority of law. 

When property has once been finally assessed, it cannot 
be again assessed. , 

The policy of the law does not favor reassessment, and, 
unless the taxing statute especially provides for a re¬ 
assessment, a reassessment is void. 

The power to assess “omitted property” does not carry 
with it the power to revalue property already assessed. 

Where taxpayer made true statement of his investment 
in marginal stocks according to legal requirements and was 
.axed on the basis of his equitable interest, taxing author- 




7 


I 

ities thereafter determining that marginal stocks were tax¬ 
able to extent of their full value could not make reassess¬ 
ment on new basis on theory that the shares of stock were 
“omitted property”, since “omitted property” means 
property which is not assessed at all and not property which 
is merely undervalued. Runt v. District of Columbia, 71 
App. D.C. 143; 108 F. 2d 10. 

In this case, the court reviews the applicable law and 
cites much authority supporting its decision and to c^ur 
knowledge the principle laid down there is the law of tjie 
District of Columbia today as it applies to taxation. Wh^le 
our reference goes to the entire decision, we wish to po^nt 
out one or two sentences with great emphasis because •jve 
feel that it sums up our entire position. “When property 
has once been finally assessed, it cannot be again assessed” 
and again “It is not the policy of the law to favor reassess¬ 
ment; unless the taxing statute expressly provides for a 
reassessment such action is void”. State v. April Fqol 
Gold Mine and Mill Co., 26 Nev. 87, 64 P 3. “If the property 
has been validly assessed against its owner the liability be¬ 
coming final, there is no power in the statute for a revision 
of the assessment or. the reassessment of the property”. 
Peoples Savings Bcmk v. Layman, E.C.C. 134 F. 635. See 
also 3 Cooley on taxation (4th Ed., 1924) Secs. 1054, 1077. 

Appellee wishes to point out that the purchase price jof 
$8,500. of her rooming house business included all of the 
furniture and fixtures, plus the good will of said business 
plus a 3V2 year lease. There can be no dispute about tljis 
fact because the Board of Tax Appeals had so found in its 
amended findings of fact (App. 10 and 11). Whatever 
reasoning appellee used or whatever method she adopted 
for the calculation of depreciation in her income tax return 
cannot be attacked here. The sole question involved is the 
value of her personal property for the purpose of taxation. 

Even if it were true that she deliberately falsified her 
income tax return (which is not claimed by the District pf 
Columbia) the assessor cannot penalize her for so doiijig 

I 

j 

i 

I 
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by reassessing her property at a much higher valuation 
than its true value in lawful money. 

CONCLUSION. 

The cases cited by appellant in its conclusion are not 
applicable here and are not in point, especially the Rich 
case and Wesley case supra. Furthermore appellant’s con¬ 
tention that the appellee “has financially benefited by the 
filing of false and incorrect returns” is untrue and not 
supported by,the evidence. There was no evidence on the 
part of the District that appellee’s tax returns were false 
and incorrect. It did attempt to show that the returns 
were incomplete, but there is a difference between incom¬ 
plete and incorrect. The taxpayer did not claim that she 
should’ escape taxation for the year 1942 for which year 
she inadvertently failed to file a return. According to the 
original petition before the Board, the taxpayer’s request 
w&s that for that particular year, the assessment should be 
reduced according to the true value of her property, but 
the assessor did not assess her according to the true value 
thereof, but as pointed out before, the assessor attempted 
to reassess property not even owned by the taxpayer. For 
the reasons stated, it is respectfully submitted that the 
Board’s decision should be affirmed. 

Charles J. King, 

Attorney for Respondent, 

517 Denrike Building, 
Washington 5, D. C. 




